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IN THE UNITED STATES DISTRICT COURT FOR THE 
DISTRICT OF COLUMBIA 



Hamlet C. Bennett, 

Plaintiff, 

V, 

UNITED STATES (Government), 

Defendant. 



Case No: 05-2297 (RMC) 



MOTION FOR RELIEF FROM 
ORDER OF DISMISSAL UNDER 
FED.R.CIV.P. 60(b)(3), (6) 



Plaintiff seeks relief from the Order of 21 November, 2006, dismissing the above- 
captioned action on the basis that said Order was obtained by means specified in 
Fed.R.Civ.P 60(b)(3) and (6). 

Fed.R.CivP 60(b) states: 

On motion and upon such temis as are just, the court may relieve a party 
or a party's legal representative from a final judgment, order, or 
proceeding for the following reasons: ***(3) fraud (whether heretofore 
denominated intrinsic or extrinsic), misrepresentation, or other misconduct 
of an adverse party; *** or (6) any other reason justifying relief from the 
operation of the judgment. 

Plaintiff asserts that defendant, by and with the active assistance of counsel, 

perpetrated a fraud upon the Court, through misrepresentation of fact, law, and legal 
precedent to obtain the said Order. This motion is supported by the questions, 
alternative questions, and supplemental questions presented herein, and discussed 
more fully in Plaintiffs MEMORANDUM IN SUPPORT OF MOTION FOR RELIEF 
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U.S.WSTfflCT COURT 
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FROM ORDER OF DISMISSAL UNDER FED.R.CIV.P. 60(b)(3), (6), (hereinafter, 

"Relief Memo") and by the Exhibits incorporated therein, 

QUESTION PRESENTED 

Did defendant, by and with the active assistance of counsel, misrepresent the 

language of Rule 4(i). specifying the Rule's alternative method of service upon the 

United States by mail, and further misrepresent judicial precedent in respect of service? 

DISCUSSION 

Notwithstanding the language of Fed.R.CivP. 4(c)(2). Fed.R.Civ.P. 4(i). the Rule 

under which service was effected, states: 

(1 ) Service upon the United States shall be effected (A) by delivering a copy 
of the summons and of the complaint to the United States attorney for the district 
in which the action is brought or to an assistant United States attorney or clerical 
emptoyee designated by the United States attorney In a writing filed with the clerk 
of the court or by sending a copy of the summons and of the complaint by 
registered or certified mail addressed to the civil process clerk at the office of the 
United States attorney and (B) by also sending a copy of the summons and of 
the complaint by registered or certified mall to the Attomey General.. .(emphasis 
added) 

Plaintiff respectfully asserts that Congress' (and the Supreme Court's) approval 
of the language of Rule 4(1), specifying the Rule's alternative method, signified by. "or" 
and continuing "by sending a copy of the summons and of the complaint by registered 
or certified mail..." should be given weight, and that weight so given precludes dismissal 
of an action in which service of process was unarguably made. 

As discussed more fully in Plaintiffs RELIEF MEMO, PlaintifTs assertion finds 
support in 4A Federal Practice & Procedure, and in the very cases that Counsel cites as 
authority: 
Case In Point: 
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Davis V. Garcia, 226 F.R.D. 386 (CD. Cal. 2004), was dismissed primarily for 
Davis' failure to effect timely service. 
Case in Point: 

Taylor v, Ur)ited States, 192 F.R.D. 223, was dismissed solelv for Taylor's failure 
to effect timely service. 
Case In Point: 

Insurance Corp. of Ireland v. Compagnie des Bauxites de Guinee, 456 U.S. 
694/, involved a district court's decision over matters governed by Fed-R.Civ.P. 37, 
having nothing to do with service of process by any person, in any capacity, under any 
rule. 
Casein Point: 

Light V Wolf, 816 F 2d 746 (D.C. Cir. 1987)^, was dismissed solely because the 
United States was not served with process in what Ught, a federal employee, intended 
to be a private cause of action against Wolf, her supervisor. 
Case In Point: 

In what is apparently a case so far removed from the issues in the case at bar 
that the misrepresentation thereof rises to a whole new order of magnitude, Relfv 
Gasch, 51 1 F.2d 804 (DC Cir 1975f , was a mandamus case against Gasch, a District 
Court Judge, for transferring a Federal Tort Claims Act action regarding the 



*The lone Supreme Court case upon which defendant relies on the issue of service. 
^ The first of only 2 cases cited that was litigated in the D.C. Circuit. 
^One of only 2 cases cited that was litigated in the D.C. Circuit. 
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unauthorized, nonconsensual tubal sterilization of minors. 

None of the cases cited by counsel for the defendant was addressed to service 
by certified or registered mail under Rule4(i); counsel is reading words not written in the 
Rule. 

As pointed out by the Honorable Colleen Koller-Kotelly in Larue v. United States, 

(DDC 06-61), {accord Charies Alan Wright & Arthur R, Miller, 4A Federal Practice & 

Procedure § 1 106, at 151 & n.13 (2d ed.1987), and quoting therefrom, 

"UJhere is no apparent reason why a person specified in Rule 4(c), rather than 
plaintiff or plaintiff's attorney, should be required to mail the copies of process to 
be served on the Attorney General . . .") 

QUESTION PRESENTED 

Did the defendant, by and with the active assistance of counsel, misrepresent the 
status of the Court's subject matter jurisdiction? 

DISCUSSION 

As discussed more fully in Plaintiff's RELIEF MEMO, the Court's subject matter 
jurisdiction was verified by the Supreme Court in Arbaugh v.Y&H Corp,, 126 S.Ct. 
1235 (2006)^, decided February 22, 2006, arid that precedent was cited by the District 
Court in Turner v. United States, 429 F.Supp.2d 149 (D.D.C. 2006), in Lindsay v. 
United States, 448 F.Supp.2d 37 (D.D.C. 2006), and their progeny. 

QUESTION PRESENTED 

Was the ground of "failure to state a claim" under Fed.R.Civ.P. 12(b)(6) 
premature, in the context of "notice pleadings" under Fed.R.Civ.P 8(a). Conley v. 



^Arbaugh^s effect on "failure to state a claim" is addressed below, and discussed more fully in Plaintiffs RELIEF 

MEMCI . 
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Gibson, 355 U.S. 41, and Fed.R.Civ.P 12(h)(2)? 

DISCUSSION 

InArbaughv. Y&HCorp,, 126S.Ct. 1235 (2006), the Supreme Court examined 

"essential element of a claim" with respect to factual matters. Arbaugh, at 1240. Citing 

to ReevBs v, Sanderson Plumbing Products, Inc., 530 U. S. 133, the Arbaugh Court 

reiterated: 

"If satisfaction of an essential element of a claim is at issue, however, the jury is 
the proper trier of contested facts," 

Plaintiff asserts that the Complaint met the "notice pleading" requirements set 
forth in Fed.R.Civ.P. 8(a). and Conley v. Gibson, 355 U.S. 41^, and that defendant's 
Motion to Dismiss, insofar as it asserted "failure to state a claim'*, pre-empted the jury's 
authority as the "proper trier" of the contested "essential element" of exhaustion of 
"administrative remedies available " as descrit>ed in IRC § 7433(d)®, ^. Further, 

Plaintiff's contention is supported by Jones vBocl( (Nos. 05-7058 and 05-7142) 

U.S. , (Argued: October 30, 2006 - Decided: January 22, 2007), in which the 

Honorable Roberts, C J., opined that; 

"Failure to exhaust is better viewed as an affirmative defense. Federal Rule of 
Civil Procedure 8(a) requires simply a 'short and plain statement of the claim' in a 
complaint..." 



^ "(b) Failure of the complaint to set forth specific facts to support its general allegations of discrimination was not a 
sufficient [355 U.S. 42] ground for dismissal of the suit, since the 

Federal Rules of Civil Procedure do not require a claimant to set out in detail the facts upon which he bases his 
claim." Pp. 47-48. 

^Plaintiff asserts that "the court" contemplated in IRC § 7433(d) comprises, for purposes of factual determinations, 
both the judge and the jury. 

' The Congressional language of 7433(d) is further addressed below. 
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and that, 



The fact that the [statute at issue]... is silent on the issue whether exhaustion 
must be pleaded or is an affirmative defense, is strong evidence that the usual 
practice should be folbwed, and the practice under the Federal Rules is to 
regard exhaustion as an affirmative defense..." 

Chief Justice Rot>erts also reiterated: 

"Courts should generally not depart from the Federal Rules' usual practice based 
on perceived policy concerns. See, e.g., Leatherman v. Tarrant County Narcotics 
Intelligence and Coordination Unit, 507 U. S. 163,"^ 



and. 



"Given that the [statute at Issue] does not itself require plaintiffs to plead 
exhaustion, such a result 'must be obtained by amending the Federal Rules, and 
not by judicial interpretation,' Leatherman, supra, at 168. Pp. 10-16." 

The Supreme Court's change in the interpretation of a nonjurisdictlonal 
exhaustion requirement establishes that Plaintiff was not required to "demonstrate that 
he filed an administrative claim for damages" as counsel asserted at pp 3, 4 of her 
memorandum In support of dismissal; to the contrary, the defendant is required to 
present tfie affirmative defense, and leave the tactual element to the jury. 

Defendant could not seriously assert prejudice by the jury's trial of the factual 

element, since Fed.R.Civ.P 12(h)(2) allows a Motion to Dismiss for "failure to state a 

claim" any time prior to judgment, to wit: 

"A defense of failure to state a claim upon which relief can be granted... may be 
made in any pleading pemiltted or ordered under Rule 7(a)^, or by motion for 



8 

Leatherman v. Tarrant County Narcotics Intelligence and Coordination Unit, 507 U. S. 163 Held: A federal court 
may not apply a "heightened pleading standard" — more stringent than the usual pleading requirements of Federal 
Rule of Civil Procedure 8(a). 

"Pleadings permitted" are limited to "complaint and an answer, a reply to a counterclaim denominated as such; an 
answer to a cross-claim, if the answer contains a cross-claim; a third-party complaint, if a person who was not an 
original party is summoned under the provisions of Rule 14; and a third-party answer, if a third-party complaint is 
Haiiilet C. Bennett v. United StBtts Page 6 of 10 MOTION FOR RELIEF FROM ORDER OF 
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judgment on the pleadings, or at the trial on the merits ." Fed.R.Civ.P 12(h)(2) 
(emphasis added) 

Defendant's "failure to state a claim" assertion was based solely upon 7433(d)'s 
language - "unless the cx)urt determines [Plaintiff] exhausted administrative remedies 
available", asserting that Plaintiff failed to fulfill the requiraments of 26 CFR 301 J433-1 . 
SUPPLEMENTAL QUESTION PRESENTED 

Did defendant, with the active assistance of counsel, misrepresent the regulation 
cited as a substantive rule--or a "legislative-type mle," i.e., one "affecting individual 
rights and obligations"? 

DISCUSSION 

As discussed more fully in Plaintiffs RELIEF MEMO, "26 CFR 301 .7433-1" 
nothing more than an "interpretative regulation" under the standards established by 
Chrysler v. Brown , supra, Morton v. Ruiz , supra, by the Office of the Federal Register 
publishing the Code of Federal Regulations^^ and by the Treasury Department in 
TREASURY DIRECTIVE 28-01 and TREASURY DIRECTIVE 25-03. 
SUPPLEMENTAL QUESTION PRESENTED 

Are "general allegations", in the context of the Fed.R.Civ.P 8(a) "notice 
Readings" Rule, as interpreted in Conley v. Gibson, 355 U.S. 41, and reiterated in 
Jones V Bock, _ U.S. . (Decided: January 22, 2007) (purportedly made by a 



served. No other pleading shall be allowed , except that the court may order a reply to an answer or a 
third-party answer," (Emphasis added) 

'**("... [T]he codification of the general and permanent rules published in the Federal Register by 
the executive departments and agencies of the Federal Government". SEE 1 CFR 2.5(b); 1 CFR 
8J). 

Hamlet C. Bennett v. Uttited States Page 7 of 10 MOTION FOR RELIEF FROM ORDER OF 
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multitude of Plaintiffs), sufficient to establish a presumption of a pattern of unlawful 
activity? 

DISCUSSION 

Defendant, by and with the assistance of counsel, raised the issue that the 
allegations in the instant case are similar, if not identical, to dozens of other cases filed 
to this Court. Plaintiff, concerned only with the instant case, asserts that any alleged 
similarity of allegations in other cases is in-elevant in respect of the instant case, and 
draws the Court's attention to the fact that the alleged redundancy of such "general 
allegations", espedally in the numbers asserted by defense counsel, strongly indicates 
a pattern of unlawful activity on the part of defendant's agency. Acts generally 
complained of in the Verified Complaint in the instant case arguably include, or 
necessarily lead, If true, to the requisite two (2) acts listed in 18 U.S.C. § 1961(1), such 
as 1) extortion, in forcing Plaintiff to make financial "arrangements" to avoid attack on 
property, and acts indictable under Title 18, United States Code: §§ 1028, 1341, 1343, 
1344, 1503. 1510, 1511, 1512, 1513, and 1951, if committed by any other person, 18 
U.S.C. § 1961(3) or enterprise 18 U.S.C. § 1961(4). 

QUESTION PRESENTED 

Was counsel's "refund suit" construction - in the absence of a venue assertion - a 
willful mischaracterization intended to mislead the Court? 

DISCUSSION 

Plaintiff contends that defendant should be estopped from "converting" the 
damages claim (clearly intended) into a refund claim (clearly unintended) in the absence 
of a venue challenge. Further, Plaintiff asserts that the omission of a venue challenge 

Hamlet C. Benrett V. United States Page 8 of 10 MOTION FOR RELIEF FROM ORDER OF 
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indicates defendant's awareness of the misconstruction. Absent a venue cliaiienge, 
defendanf s Motion to Dismiss on "refund" grounds was little more than a dilatory tactic, 
Intended to mislead the Court, through prejudice, into a dismissal on any grounds. 

QUESTION PRESENTED 
Was defendant's Anti-Injunction Act challenge frivolous, in the face of allegations 
meeting at least 3 of the AlA's 14 statutory exceptions? 

DISCUSSION 
The Anti-Injunction Act contains 14 specific exceptions to its prohibition: 

Except as provided in sections 6015(e), 6212(a) and (c), 6213(a), 6225(b) 
6246(b), 6330(e)(1). 6331(1). 6672(c), 6694(g), 7426(a) and (b)(1), 7429(b), and 
7436. no suit for the purpose of restraining the assessment or collection of any 
tax shall be maintained in any court by any person, whether or not such person is 
tt>e person against whom such tax was assessed. 

As discussed more fully In PlalntrfPs RELIEF MEMO, Plaintiff specifically alleged. 
Complaint, If 7f, that defendant failed to provide Notice of Deficiency in accordance with 
IRC § 6212; Complaint, tflf 71, 71, that defendant failed to afford Plaintiff a meaningful 
Collection Due Process in accordance with IRC 6230/6330; CDP hearings under 6320 
(liens) are to be conducted under 6330; failure to provide Notice of Deficiency in 
accordance with IRC § 6212. and failure to hold 6330(e) are statutory exceptions to the 
AIA. 

Based upon the foregoing, Plaintiff respectfully seeks relief from Order of 21 
November, 2006, dismissing the above-captioned action. 
Respectfully Submitted 
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Dated 




CERTIFICATE OF SERVICE 
I certify that I have served a copy of the forgoing on: 



Beatriz Saiz 
U.S. Dept of Justice 
P.O. Box 227 
Washington D.C. 20044 



Dated 




/x. 



200?' 
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IN THE UNITED STATES DISTRICT COURT FOR THE 
DISTRICT OF COLUMBIA 



Hamlet C. Bennett. 



Plaintiff. 



V. 



UNITED STATES OF AMERICA, 
Defendant. 



Case No: 05-2297 (RMC) 

MEMORANDUM IN SUPPORT OF 
MOTION FOR RELIEF FROM 
ORDER OF DISMISSAL UNDER 
FED.R.CIV.P. 60(b)(3). (6) 



Plaintiff seeks relief from the Order of November 21 , 2006 dismissing the above- 
captioned action on the basis that said Order was obtained by means specified in 
Fed.R.Civ.P 60(b)(3) and (6). 

Fed.R.Civ.P 60(b) states: 

On motion and upon such terms as are just, the court may relieve a party 
or a party's legal representative from a final judgment, order, or 
proceeding for the following reasons: *"(3) fraud (whether heretofore 
denominated Intrinsic or extrinsic), misrepresentation, or other misconduct 
of an adverse party; *** or (6) any other reason justifying relief from the 
operation of the judgment. 

Plaintiff asserts in the Motion that defendant, by and with the active assistance of 
counsel, perpetrated a fraud upon the Court, through misrepresentation of fact. law. 
and legal precedent, to obtain the said Order. This motion is supported by the 
questions, alternative questions, and supplemental questions presented in the Motion 
supported by this MEMORANDUM IN SUPPORT OF MOTION FOR RELIEF FROM 
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ORDER OF DISMISSAL UNDER FED.R.CIV.P. 60(b)(3). (6), (hereinafter, "Motion") 
and the Exhibits incorporated herein. 

QUESTION PRESENTED 

Did defendant, by and with the active assistance of counsel, misrepresent the 

nature of the case? 

SUPPLEMENTAL QUESTION PRESENTED 

Was counsel's "refund suit" construction a willful mischaracterization intended to 

mislead the Court? 

DISCUSSION 

Plaintiff understands that In seeking, as a part of the remedy, return of amounts 
unlawfully collected without assessment. Plaintiff inadvertently clouded the issues in the 
above-captloned action. But defendant and counsel attacked the prayer for relief rather 
than answer the substantive allegattons in the body of my Verified Complaint. 

Defendant and counsel knew that Plaintiff sought no refund in the action. 
Plaintiff sought only a detemiination as to whether officers or employees of defendant's 
agent disregarded provisions of the Internal Revenue Code or regulations promulgated 
thereunder in connection with collection activity. Specifically. PlalntifTs allegations 
included, but were not limited to, officers or employees of defendant's agent acting, in 
connection with collection activity, ]n the absence of valid, properly executed 
Certificates of Assessment; of engaging in "exaction... in the guise of a tax." See: 
Enochs V. Williams Packing Co. . 370 U.S. 1 (1962). 

„ ., ^ c. . Paee 2 of 19 MEMORANDUM IN SUPPORT OF MOTION 
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The prayer for relief, anticipating that the Court would find that unauthorized 
actions — including actions taken jn the at)sence of valid, property executed Certificates 
of Assessment — In fact occurred, further anticipated that statutory tort damages as 
authorized by Congress could and would then be determined, and that replevin' of any 
"exaction... in the guise of a tax" Enochs , would make Plaintiff whole. 

Neither statutory tort damages nor replevin of property taken under void process 

are, in any sense, a "refund"^. 

Defendant and counsel Instead attacked the prayer for relief rather than answer 
the substantive allegations contained in the body of my Verified Complaint, knowing 
that such mischaracterization. brought long after the time allotted to answer, and after 
the Clerk's proper entry of default, provided ttie sole basis for asserting lack of service 

QUESTION PRESENTED 

Was counsel's assertion with respect to the Anti-Injunction Act (AIA) a fraud 



'Replevin lies to recover goods which are seized under a void process . Smith v Huntington. 3 N H 76; Denton v 
FHnchum Okla) 285 P2d 395 . or judgment. Iron Cliffs Co. v Lahais. 52 Mich 394. 18 NW 121. Wh.le a process 
vS on its face is a protection to an officer against personal liability, it affords no justification or defense m replevm 
unless it is based on a valid and legal judgment or other prerequisite paper or proceedings. Adams v "ubbard. 30 
Mich 104; Power v Kindschi, 58 Wis 539. 17 NW 689 The rule that an execution fa.r on .te face protects the officer 
See Sheriffs. Police, and Constables (1st ed _ 199). is a rule of protection and cannot be used as a ^^'^'^^ f^^^^ l^' 
offensive purposes and to deprive the rightful owner of his property. Therefore, m an act.on of replev.n, e th r by the 
officer or by the owner of the goods, the rule is that the officer, in justifying, must show a valid judgment as the 
Sad n of L action or defense, and that an execution is not sufficient evuience oj the officers right to ma e the 
evy and to hold the goods. Hoover v Jones. 84 Neb 662. 121 NW 975; Cockrell v Schm.tt, 20 Okla 207 94 P 521 . 
mL, the right of a person whose property has been wrongftilly seized on execution to recover the Prope'ty •" an 
action of replevin is generally recognized. Emerson v Hopper. 94 Ark 384. 127 SW 467; Hmes v Stahl. 79 Kan 88. 
99 P 273; Bruen v Ogden, 1 1 NJL 370. 

^Alternatively, a finding that no provisions of the Internal Revenue Code or regulations PJ""""'*;!^** '•^^.^f"*!"*"' 
d^garded would allow -«ftmd" to become the justiciable issue, and the proper venue for such "refiind action 
could then have been detennined. 
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upon the Court? 

DISCUSSION 

Counsel asserted (and the Court accepted the assertion) that the AIA prohibits 
the Court from enjoining defendant's agents/agency from ft;rt/^er disregarding statute(s) 
and regulatlon(s) in exercising delegated authority. As noted by by the Honorable 
Colleen Koller-Kotelly in Larue v. United States, (DDC 06-61), 

The Anti-Injunction Act provides, in relevant part: 

Except as provided in sections 6015(e). 6212(a) and (c). 6213(a). 6225(b), 
6246(b). 6330(e)(1). 6331 (i). 6672(c). 6694(c). 7426(a) and (b)(1), 7429(b). and 
7436, no suit for the purpose of restraining the assessment or collection of any 
tax shall be maintained in any court by any person, whether or not such person 
is the person against whom such tax was assessed. 

26 U.S.C.§ 7421(a). 

Larve also reiterated that the Anti-Injunction Act "could scarcely be more 
explicit- (quoting Bob Jones Univ. v. Simon. 416 U.S. 725. 736. 94 S. Ct. 2036.40 L. Ed. 

2d 496 (1974)). 

Plaintiff specifically alleged in tiie Verified Complaint that defendant failed to 
provide Notice of Deficiency in accordance with IRC § 6212, arguably "within the rubric 
of 26 U.S.C. § 6212(a), which states: 

"If the Secretary determines that there is a deficiency in respect of any tax 
imposed by subtities A or B or chapter 41 . 42. 43, or 44, he is authorized to send 
notice of such deficiency to Vne taxpayer by certified mail or registered mail. Such 
notice shall Include a notice to the taxpayer of the taxpayer's right to contact a 
local office of the taxpayer advocate and the location and phone number of the 
appropriate office." 

Larue v. United States, (DDC 06-61). 
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Plaintiff specifically alleged In the Verified Complaint that defendant failed to give 
notice of the last day for filing for redetermination of such phantom deficiency in 
accordance with IRC § 6213, arguably "within the rubric" {Larue) of 26 U.S.C. § 
6213(a). Section 6213(a) provides that ln]otwithstanding the provisions of section 
7421(a), the making of such assessment or the beginning of such proceeding or levy 
during the time such prohibition is in force may be enjoined by a proceeding in the 
proper courttT 26 U.S.C. § 6213(a). 

Plaintiff specifically alleged In the Verified Complaint that defendant failed to 
afford Plaintiff a meaningful Collection Due Process in accordance with IRC 6230/6330. 

At least three of the Anti-Injunction Act's exceptions apply to allegations 
contained in paragraph 7 of my Verified Complaint. 

Plaintiff contends that defendant's Anti-Injunction Act argument, in the face of 
clear statutory exceptions to the operation of the AIA, was a fraud perpetrated upon the 
Court; arguably rising to the level of obstruction of justice. 

QUESTION PRESENTED 
Did the defendant, by and with the active assistance of counsel, misrepresent 
the status of the Court's subject matter jurisdiction? 

DISCUSSION 
As discussed in Plaintiff's Motion, the Court's subject matter jurisdiction was 
verified by this Court, in Turner v. United States, 429 F.Supp.2d 149 (D.D.C. 2006), 
citing the Supreme Court's holding in Arbaugh v.Y&H Corp., 126 S.Ct. 1235 (2006). 
In Afbaugh. decided February 22, 2006, the Supreme Court examined "essential 
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element of a daim" in respect of factual matters. Arbaugh, at 1240. Citing to Reeves v. 

Sanderson Plumbing Products, Inc., 530 U. S. 133, the Arbaugh Court reiterated: 

If satisfaction of an essential element of a claim is at issue, however, the jury is 
the proper trier of contested facts. 

In Turner, and in Undsey v. United States, 448 F.Supp.2d 37 (D.D.C. 2006), 
and their progeny, this Court has since detemiined that "exhaustion of administrative 
remedies" Is a factual issue. As a matter of record, a major pillar of the motion to 
dismiss was that Plaintiff "...failed to demonstrate that he filed an administrative 
claim...". A recent United States Supreme Court decision "demonstrates" that 
defendant's pillar is built upon sand. 

In Jones v Bocic (Nos. 05-7058 and 05-7142) __ U.S. , (Argued: October 

30. 2006 - Decided: January 22, 2007). the Honorable Roberts, C.J.. opined that: 

"Failure to exhaust Is better viewed as an affirmative defense. Federal Rule of 
Civil Procedure 8(a) requires simply a 'short and plain statement of the claim" in a 
complaint..." 



and that. 



"The fact that the [statute at issue]...is silent on the issue whether exhaustion 
must be pleaded or is an affinnative defense, Is strong evidence that the usual 
practice should be followed, and the practice under the Federal Rules Is to 
regard exhaustion as an affinnative defense..." 

The Jones Court also reiterated: 

"Courts should generally not depart from the Federal Rules' usual practice based 
on perceived policy concerns. See. e.g., Leatherman v. Tarrant County Narcotics 
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Intelligence and Coordination Unit, 507 U. S. 163,"^ 
and, 

"Given that the [statute at issue] does not itself require plaintiffs to plead 
exhaustion, such a result 'must be obtained by amending the Federal Rules, and 
not by judicial interpretation.' Leatherman, supra, at 168. Pp. 10-16." 

Plaintiff asserts that the Verified Complaint met the "notice pleading" 
requirements set forth in Fed.R.Civ.P. 8(a), as interpreted in Conley v. Gibson, 355 U.S. 

41*, and reiterated in Jones v. Bock (Nos. 05-7058 and 05-7142) U.S. 

(January, 2007), and that 7433 "does not itself require plaintiffs to plead exhaustion" 
Jones V Bock, citing Leathennan, supra, at 168. 

The Supreme Court's change in the interpretation of the nonjurisdictional 
exhaustion requirement establishes that Plaintiff was not required to "demonstrate that 
he filed an administrative daim for damages" as counsel asserted at pp 3, 4 of her 
memorandum in support of dismissal; to the contrary, the defendant is required to 
present the affimiative defense, and leave the factual element to the jury. 

Lastly upon the subject, defendant could not seriously assert prejudice by the 
jury's trial of the factual element, since the jury could, upon examination of all relevant 
facts, find that available remedies were not, in fact, exhausted; Fed.R.Civ.P 12(h)(2) 
allows a Motion to Dismiss for "failure to state a claim" any time prior to judgment, to 



' Leatherman v. Tarrant County Narcotics Intelligence and Coordination Unit, 507 U. S. 163 Held: A federal court 
may not apply a "heightened pleading standard" -- more stringent than the usual pleading requirements of Federal 
Rule of Civil Procedure 8(a) 

" "(b) Failure of the complaint to set forth specific facts to support its general allegations of discrimination was not a 
sufficient [355 U.S. 42] ground for dismissal of the suit, since the Federal Rules of Civil Procedure do not require a 
claimant to set out in detail the facts upon which he bases his claim." Pp. 47-48. 
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wit 

"A defense of failure to state a claim upon which relief can be granted. ..may be 
made in any pleading pemiitted or ordered under Rule 7(a)®, or by motion for 
judgment on the pleadings, or at the trial on the merits ." Fed.R.Civ.P 12(h)(2) 
(emphasis added) 

QUESTION PRESENTED 

Did defendant, with the active assistance of counsel, misrepresent the nature 
and applicability of the regulation cited as the basis for defendant's challenges to the 

instant action? 

SUPPLEMENTAL QUESTION PRESENTED 
Did defendant, with the active assistance of counsel, misrepresent the regulation 
cited as a substantive aile-or a "legislative-type rule," i.e., one "affecting individual 

rights and obligations"? 

DISCUSSION 

TBOR I (1988) expressly withheld jurisdiction in the absence of a prior 
exhaustion of administrative remedies. TBOR II, Public Law 104-168, 110 Stat. 1465 
(1996) specifically removed that prior exhaustion requirement, providing instead for 
mitigation of damages in the absence of exhaustion. Further review of Official 
documents published by the Office of the Federal Register establish that defendant's 
assertion that "TBOR II I... reinstated, verbatim, the language of TBOR I", is irrelevant. 



'"Pleadings permitted" are limited to "complaint and an answer; a reply to a counterclaim denominated as such; an 
answer to a cross-claim, if the answer contains a cross-claim; a third-party complaint, if a person who was not an 
original party is summoned under the provisions of Rule 14; and a third-party answer, if a third-party complaint is 
served. No other pleading shall be allowed, except that the court may order a reply to an answer or a 
third-party answer." (Emphasis added) 
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because the regulation cited by the defendant as a procedural bar to this action lacks 
the "certain substantive characteristics" and "certain procedural requisites" required 
Chrysler v. Brown . 441 U.S. 281, at 301, of "a substantive rule-or a 'legislative-type 
rule.'" Id,. 302; Morton v. Ruiz . 415 U.S. 199. at 236. These Office of the Federal 
Register documents establish that neither the Secretary of the Treasury nor any 
authorized delegate promulgated any substantive regulation (see footnote 3, below), 
i.e., a regulation "affecting individual rights and oblioations" Morton v. Ruiz . 415 U.S. 
199, at 232. which made "administrative remedies available" (IRC S 7433) under any 
incarnation of Internal Revenue Code section 7433. 

As the Honorable Rehnquist, J., stated in Chrvsler v. Brown . 441 U.S. at 301. 

302. 

"In order for a regulation to have the "force and effect of law," it must have 
certain substantive characteristics and be the product of certain 
procedural requisites. The central distinction among agency regulations ... 
is that between "substantive rules" on the one hand and "interpretative 
rules, general statements of policy, or rules of agency organization, 
procedure, or practice" on the other. *** But in Morton v. Ruiz, 415 U.S. 
199, 94 S.Ct. 1055, 39 L.Ed.2d 270 (1974), we **1718 noted a 
characteristic inherent in the concept of a "substantive rule." We 
described a substantive rule-or a "legislative-type rule," id., at 236, 94 
S.a.. at 1074-as one "affecting individual rights and obligations." Id., at 
232, 94 S.Ct., at 1073. This characteristic is an important touchstone for 
distinguishing those rules that maybe "binding" or have the "force of law." 
Id., at 235, 236,94 S.Ct., at 1074."" 



^Within the above analysis, footnote 31 included the commentary: 

"In contrast [the Attorney General's Manual] suggests that "interpretive rules" and "general 
statements of policy" do not have the force and effect of law. Interpretive rules are issued by an 
agency to advise the public of the agency's construction of the statutes and rules which it 
administers." Ibid. General statements of policy are "statements issued by an agency to advise the 
public prospectively of the manner in which the agency proposes to exercise a discretionary 
power." 
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The "certain procedural requisites" to which the Chrysler Court referred include, 
in the instant matter, the procedural requirements of TREASURY DIRECTIVE: 28-01 , 
and TREASURY DIRECTIVE 25-03, discussed hereinthroughout, as appropriate. 

The Chrysler Court continued, at 303: 

"Likewise, the promulgation of these regulations must conform with any 
procedural requirements imposed by Congress. Morton v. Ruiz, supra, at 
232. For agency discretion is limited not only by substantive, statutory 
grants ofautiiority, but also by the procedural requirements which "assure 
fairness and mature consideration of rules of general application." NLRB 
V. Wyman-Gordon Co., 394 U.S. 759, 764 (1969)." (Emphasis added) 

TREASURY DIRECTIVE: 28-01, t>y express temns, "establishes procedures that 
govern the issuance of regulations" Ibid., If 1, and mandates that "issuance of 
regulations, the review of existing regulations, and the publication of regulatory agendas 
and programs are governed by the Administrative Procedure Act," among other 
Acts.lbid., II 2. TREASURY DIRECTIVE: 28-01 even establishes "Special Procedures 
for the Internal Revenue Service", at Part I, If 4(b). 

TREASURY DIRECTIVE 25-03 "states the responsibilities and procedures for 
submitting Department of the Treasury documents to the Office of the Federal Register 
in accordance with Title 1 of the Code of Federal Regulations (CFR) Chapter 1 ." Ibid. If 
1, and establishes conclusively that regulations submitted to the Office of the Federal 
Register for publication must comply with Title 1 of the Code of Federal Regulations. 
TREASURY DIRECTIVE 25-03 also reaffirms that every document submitted must 
comply with TREASURY DIRECTIVE 28-01 . TREASURY DIRECTIVE 25-03. If 4(a)(2). 
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"[T.D. 8392, 57 FR 3536. Jan. 30, 1992; 57 FR 5931, Feb. 18, 1992. as 
amended by T.D. 9050, 68 FR 14320, Mar. 25, 2003]"' failed to comply with the 
procedural requirements of TREASURY DIRECTIVE 28-01 and TREASURY 
DIRECTIVE 25-03, to wit. 

Each of the Treasury Decisions identified lacks the "complete citation of the 
authority under which the section is issued" required by Title 1 C.F.R. § 21 .40, 
"including-(a) General or specific authority delegated by statute; and (b) Executive 
delegations, if any, necessary to link the statutory authority to the Issuing agency". The 
information required by Title 1 C.F.R. § 21.40 is among the Agency Responsibilities 
published in Title 1 C.F.R. § 21 .41. 

The published "26 CFR 301.7433-1" contains neither a citation to 102 Stat. 3747 
(TBOR I), nor to 110 Stat. 1465 (TBOR II), nor to 1 12 Stat. 730 (TBOR III), aka IRC § 
7433, in its three (3) incarnations, as the source of authority, as required by the Office 
of the Federal Register in its administration of the Federal Register Act, at Title 1 C.F.R. 
§ 21 .43(a), and Title 1 C.F.R. § CFR 21 .52; nor does it contain a citation to any 
substantive authority, as exemplified in Title 1 C.F.R. § CFR 21.45, and Title 1 C.F.R. § 

CFR 21.53. 

"26 CFR 301 .7433-1". in every instance, failed to comply with the procedural 
requirements established in TREASURY DIRECTIVE 25-03». 



'This series of Treasury Decisions purporting to "promulgate" and "amend" 26 CFR 301.7433 is quoted directly 
from. Treasury Decision 9050, 68 FR 14320 including the brackets. 

*Failure to comply with Treasury Directive 28-01 is discussed in greater detail below. 
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Based upon the standard established by Chrysler v. Brown , supra, Morton v. 
Ruiz , supra, and by the Office of ttie Federal Register publishing the Code of Federal 
Regulations* in its administration of the Federal Register Act, as those standards have 
been recognized by the Treasury Department in TREASURY DIRECTIVE 28-01 and 
TREASURY DIRECTIVE 25-03. "26 CFR 301 .7433-1" Is nothing more than an 
"interpretative regulation" not "affecting individual rights and obligations". 

In discussing the distinction between "substantive" and "interpretative 

(Interpretive)" regulations, the Chrysler Court pointed out, at 441 U.S. 315, that the 

regulation at issue therein established, inter alia: 

" 'As the changes made by this document relate solely to interpretive 
rules, general statements of policy, and to rules of agency procedure and 
practice, neither notice of proposed rule making nor public participation 
therein is required by 5 U.S.C. 553. Since the changes made by this 
document either relieve restrictions or are interpretative mies, no delay in 
effective date is required by 5 [441 U.S. 315] U.S.C. 553(d). These njles 
shall therefore be effective immediately.' " 

Chn/sler found. "Thus, the regulations were essentially treated as interpretative 

rules, and interested parties were not afforded the notice of proposed miemaking 

required for substantive rules under 5 U.S.C. § 553(b)." 

^TREASURY DIRECTIVE 28-01 establishes that "[T.D. 8392, 57 FR 3536, Jan. 

30, 1992: 57 FR 5931, Feb. 18. 1992. as amended by T.D. 9050, 68 FR 14320, Mar. 

25. 2003]"^ a/ca "26 CFR 301 .7433-1" had to meet the procedural requirements of the 



'("...[TJhe codification of the general and permanent rules published in the Federal Register by the executive 
departments and agencies of the Federal Government". SEE 1 CFR 2.5(b); 1 CFR 8.1). 
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Administrative Procedure Act, as well as those of Title 1 , Code of Federal Regulations. 
TREASURY DIRECTIVE 28-01 applies, by express terms, to: 

(1) any advance notice of proposed rulemaking, notice of proposed ailemaking 
(proposed regulation), temporary (interim) regulation, final regulation or Treasury 
Decision published In the Federal Register; 

(2) any other publidy-lssued document of general applicability and future effect 
deskined to implement, intenpret. or orescribe law or policy , or describing the 
procedure or practice requirements of an office or bureau; 

(3) any document that withdraws or substantively amends a previously issued 
regulation; 

(4^ any document published in the Notice section of the Federal Reaister that: 
fa) requires or authorizes any actton on the part of any person to 
oarticipate in a program, avoid a penalty, or obtain a benefit : 
lb) contains a reportwio or recordkeeping requirement : 

Defendant has forcefully asserted that "26 CFR 301 .7433-1" was "designed to 
implement, interpret, or prescribe law or policy ." and "requires...any action on the part of 
any person...to participate in a program, avoid a p enalty, or obtain a benefit" as 
described in TREASURY DIRECTIVE 28-01. Defendant's forceful assertion establishes 
that the Treasury Directive Is applicable to the regulation cited. 

The regulation (sic) is its own best evidence of failure to comply with the 

Administrative Procedure Act. as mandated by TREASURY DIRECTIVE 28-01 . The 

published "26 CFR 301.7433-1", containing only the bracketed reference "[T.D. 8392, 

57 FR 3536. Jan. 30, 1992; 57 FR 5931, Feb. 18, 1992. as amended by T.D. 9050, 68 

FR 14320. Mar. 25. 2003]", contains the statement, in part, that: 

"It also has been determined that section 553(b) of the Administrative 
Procedure Act (5 U.S.C. chapter 5) does not apply to these 



., ■ ^ n .. II -.-.(«..,»« Pane 13 of 19 MEMORANDUM IN SUPPORT OF MOTION 

Hamlel C. Bennett v. United States Page '3 ol ly ^^^ ^^^^ ^^^ ^^^^^ ^p DISMISSAL 

UNDER FED.R.CIV.P. 60(b) 



Case 1 :05-cv-02297-RMC Document 1 7 Filed 07/26/2007 Page 24 of 29 

regulations..."^** 
^TREASURY DIRECTIVE 28-01, unarguably applicable, allows exemption from 5 



U.S.C. § 553 only in cases of emergency or statutory or judicial deadlines, and requires 
that any regulation asserting such "shall contain a specific statement explaining, and a 
citation to the provisions of 5 U.S.C. 553 that authorize, such action." TREASURY 
DIRECTIVE 28-01 , Part VI, Iflf 1 . 2. TT-D. 8392, 57 FR 3536, Jan. 30, 1992; 57 FR 
5931, Feb. 18, 1992, as amended by T.D. 9050, 68 FR 14320, Mar. 25, 2003]"^ aka "26 
CFR 301 .7433-1" failed to comply with these procedural requirements of TREASURY 
DIRECTIVE 28-01. 

In the similar situation, the Supreme Court followed the precedent it had set 2 

years previously: 

"As we observed in Batterton v. Francis, 432 U.S. 416, 425 n. 9. 97 S.Ct. 

2399, 2405 n. 9, 53 L.Ed.2d 448 (1977): 

"[A] court is not required to give effect to an interpretative 
regulation. Varying degrees of deference are accorded to 
administrative interpretations, based on such factors as the timing 
and consistency of the agency's position, and the nature of its 



10 



Section 4 of the Administrative Procedure Act. at 5 U.S.C. § 553(b). provides for ONLY two exceptions to 



the requirement that "General notice of proposed rule making shall be published in the Federal Register": 

"Except when notice or hearing is required by statute, this subsection does 

not apply -- 

" (A) to interpretative rules, general statements of policy, or rules of 

agency organization, procedure, or practice; or 

" (B) when the agency for good cause finds (and incorporates the 

finding and a brief statement of reasons therefor in the rules issued) 

that notice and public procedure thereon are impracticable, 

unnecessary, or contrary to the public interest." 



Hamlet C. Bennett v. United States Page 14 of 19 MEMORANDUM IN SUPPORT OF MOTION 

FOR RELIEF FROM ORDER OF DISMISSAL 
UNDER FED.R.CIV.P. 60(b) 



Case 1 :05-cv-02297-RMC Document 1 7 Filed 07/26/2007 Page 25 of 29 



expertise." ^' 
"We need not decide whether these regulations are properly 
characterized as "interpretative rules." It is enough that such regulations 
are not properly promulgated as substantive rules, and therefore not the 
product of procedures which Congress prescribed as necessary 
prerequisites to giving a regulation the binding effect of law." 

Chrysler . at441 U.S. 315. 



In the clear absence of an incorporated "finding and a brief statement of reasons 
therefor" as specified in 5 USC § 553(b)(3)(B), and in the clear absence of "a specific 
statement explaining, and a dtetion to the provisions of 5 U.S.C. 553 that authorize, 
such action" as required by TREASURY DIRECTIVE 28-01 . Part VI, Ipff 1 , 2, the 
assertion that "section 553(b) of the Administrative Procedure Act... does not apply...", 
the Treasury Decisions purporting to promulgate "26 CFR 301 .7433-1" are their own 
best evidence that it is merely "an interpretative regulation" Chrysler . 441 U.S. 281 at 
315; Batterton v. Francis . 432 U.S. 416, 425 n. 9. not "affecting individual rights and 
obligations" Morton v. Ruiz . 415 U.S. at 232, that "[A] court is not required to give effect 
to" Batterton v. Francis , supra. 

Based upon the foregoing, the Court should follow the Supreme Court's prudent 
example, and find that "26 CFR 301 .7433-1" fails to "affect individual rights and 
obligations" Morton v. Ruiz . , notwithstanding the clear Congressional intent that 
"administrative remedies [be made] available"; that it is nothing more than an 
"interpretative regulation", Chrysler v. Brown . 441 U.S. 281 (1979), i.e., a regulation not 



' 'the Court is respectfully reminded that defendant's agency failed to even attempt to promulgate a regulation for 
four years after the right to bring an action was granted by Congress. 
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"affecting individual rights and obligations" Morton v. Ruiz . 415 U.S. at 232; that the 
"court is not required to give effect to" Batterton v. Francis . 432 U.S. 416, 425 n. 9; and 
that "26 CFR 301.7433-1" lacks substantive authority. 

QUESTION PRESENTED 

Old defendant, by and with the active assistance of counsel, misrepresent the 
language of Rule 4(1), specifying upon whom/what service should be made? 
SUPPLEMENTAL QUESTION PRESENTED 

Did defendant, by and with the active assistance of counsel, misrepresent proper 
parties? 

DISCUSSION 

Fed.R.Civ.P. 4(i), the Rule under which service was effected, was well quoted by 
the Court, at p. 4 of the Memorandum Opinion. However, the Verified Complaint made 
clear that there was no: 

"...order of an officer or agency of the United States not made a party..." 
as contemplated in Rule 4(i)(1)(C) at issue, and the action subject of this Motion for 
Relief was not: 

"...an[y] action attacking the validity of [such] an order...". 

As discussed briefly in Plaintiffs Motion, and more fully discussed immediately 
below. Plaintiff respectfully asserts that Congress' (and the Supreme Court's) approval 
of the language of Rule 4(i)(1)(C), a stand alone sub-rule, specifying service upon an 
agency. ONLY "in any action attacking the validity of an order [thereof]" should be given 
weight, and that weight so given precludes dismissal of an action for failure to make 
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service upon a non-party, not required. 

Plaintiff gratefully directs the Court's attention to a case cited upon page 5 of the 
November 21 Order from which relief is sought, "Lindseyv. United States, No. 05-1761, 
2006 U.S. Dist. LEXIS 58657. at *35 (D.D.C. Aug. 22, 2006)" In Undsey— a case in 
which the Court omitted any mention of serving IRS — the Court, citing Moore v. 
Agency for Int'l Dev., 994 F.2d 874, 876 (D.C. Cir. 1993), declined to dismiss for 
improper service on the basis that a pro se litigant must be given an opportunity to 
conrect mistakes in service. This is especially so when the nature of the action is 
misrepresented long after the time allotted to answer, and after the Clerk's proper entry 
of default, in order to altow the faulty "service" argument to be made at all. 

The Rules of Court are prescritwd by the Supreme Court, but authorized by 
Congress, 28 U.S.C. § 2072. Pub. L 100-702, title IV, § 401(a), Nov. 19, 1988, 102 
Stat. 4648; amended Pub. L. 101-650, title III, §§ 315, 321, Dec. 1, 1990, 104 Stat. 
51 15, 51 17^* and are subject to Congress' approval. 28 U.S.C. § 2074, Pub. L. 
100-702, title IV, § 401(a), Nov. 19, 1988, 102 Stat. 4649. Congress approved the 
language of Rule 4(1X1 )(C), which only specifies service upon an agency when an order 
of that agency is directly at issue (e.g., judicial review under Title 5, United States 
Code). 



'^A prior section 2072, acts June 25, 1948, ch. 646, 62 Stat. 961; May 24, 1949, ch. 139, § 103, 
63 Stat. 104; July 18, 1949, ch. 343, § 2, 63 Stat. 446; May 10, 1950, ch. 174, § 2, 64 Stat. 158; 
July 7, 1958, Pub. L. 85-508, § 12(m), 72 Stat. 348; Nov. 6, 1966, Pub. L. 89-773, § 1, 80 Stat. 
1323, authorized the Supreme Court to prescribe rules of civil procedure, prior to repeal by Pub. 
L. 100-702, §§ 401(a), 407, effective Dec. 1, 1988. 
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The substance of the Verified Complaint demonstrates that the action subject is 
more than a "judicial review of administrative action" case, and the "refund" issue was a 
sham. 

Finally, the Court observed, Order, p. 3: 

The decision to set aside an entry of default rests in the discretion of the 
district court. Keegel v. Key West & Caribbean Trading Co., Inc., 627 F.2d 
372, 373 (D.C. Cir, 1980). In exercising such discretion, a court must 
consider whether 

(1) the default was willful, 

(2) a set-aside would prejudice plaintiff, and 

(3) the alleged defense was meritorious. 

Id. Federal courts favor trials on the merits. Id. at 374. 

As to the first consideration, the Court established, immediately following the 

above, that 

"The Government neglected to respond to the complaint for approximately 
three months, but excuses this delay by explaining that service of process 
was faulty," 

Unless bureaucratic ineptitude has risen to a new order of magnitude, the 
government's neglect in challenging service of process "for approximately three 
months" should be deemed willful. 

As to the third consideration, it is established by Supreme Court jurisprudence 
that the Court has subject matter jurisdiction over my damages claim, and that the jury 
is the proper trier of factual matters. It is further established, by very recent Supreme 
Court jurisprudence, that the essential factual element of exhaustion of available 
remedies need not be pleaded, but that lack thereof must be raised as an affirmative 
defense which must be proven. The jury should decide the fact of whether the defense 
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was meritorious. 

As to prejudice to the Plaintiff (the second consideration noted by the Court): 

Two days after defendants 7 February, 2006 default, entry of which was made 
by the Clerk on 28 February, 2006, defendant brought an indictment against Plaintiff in 
the district of Hawaii. Upon information and belief, such indictment^^ is a retaliation for 
the instant case. 

Based upon the foregoing. Plaintiff respectfully seeks relief from Order of 21 
November, 2006, dismissing the above-captioned action. 

Respectfully Submitted 



ted /7cA.<^ I / , 2007 







CERTIFICATE OF SERVICE 

I certify that I have served a copy of the forgoing on: 

Beatriz Saiz 
U.S. Dept of Justice 
P.O. Box 227 
Washington D.C. 20044 

Dated x/^^^^^t^ (^ , 2007 




*^It is unclear whether the indictment was returned to a magistrate judge in open court as required 
by Fed.R. Crim.P. 6(f). 
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